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Mal ſpeweth, 


7 \HAT the Petitioner ſtood 2 Mito to John Cathea: 6 

| and Fohn Blackzvood of Loni Merchants, in Bonds 
n the Extent of about 
920 J. Sterling: Theſe' D*Xitors becoming bank- 
Nypt in the 1745, the Petitioner rech ted a ſmall partial Divi- 
dend from the ſeparate Eſtate and EF*@s of John Blackwood ; 
but not a Farthing was recovered by ihe Aſſignees under the 
Commiſſion of Bankruptcy from the Joint Eſtate of Cathcart 
and Blackwood, who were Partners in I rade, nor from the ſe- 
parate Eſtate of the ſaid John Cathcar?.” 
| That the faid Bankrupts having obtained a Certificate from 
the Lord Chancellor, the Petitioner vs; obliged to be conten- 
ted with the Loſs of ſo great a Sum as what remained ſtill due 
on his Debt. Mr. Cathcart, baren having been before, 
and ſince his Bankruptcy, poſſeſſed of a conſiderable On 
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did, Ic quent to the ſaid: ertiſicate, make Paggnent to ſuc WM 


of his editors as he m favoured, particularly to Nala 
Hamiliꝭ of Boutrichill : Vit altho? the Petitioner was a moſt 
onerous Claimant, havin for a Courſe of Years, run the 
greateſt Picks +» ſupport tho > Credit of Mr. Cathcart and his 
Partner, W. - A@Tining Way; yet Mr. Cathcart, when 
r 'fedly applied to, declined beſtowing one Farthing upon 
tion of the Loſs he had been the Means of occaliouing 
tc. The Petitioner, however, muſt have acquieſced, if 
the Chancellor's Certificate ſtood good as a total Diſcharge to 


t! Bankgupts ; but having been at length informed, that!. 


Carhiart had ſucceeded his Father in the Property of certiin 


Lands, ed Glenduſk, which he had not ſurrendered to the 


Commiſſioners or Aſſignees of his Bankruptcy, but {till kept 


in his Poſſeſſion, the Petitioner was adviſed to hrin A ccion 
againſt him in this Court, for Payment of the Balance 
of his Debt, in reſpect that ſuch Concealment is by Law a 
Voidance of the Bankrupt Certificate. 

This Action has been ſome Time depending before the Lord 
Coalſton; and during the Courſe of it, it appeared, that Mr, 
Carhcart had alſo concealed the Property he had of a Houle in 
Edinburgh, derived 8 by Acceſſion from his Father, long 
before his Bankruptcy. 

On this Diſcovery, ti Petitioner was adviſed to lead an 
Adjudication, both of the Lands of Glendyſk, and of the ſid 
Houſe in Edinburgh. The Defender objected to the Adjudi- 
cation of the Lands, which was ſiſted accordingly, till the 
Iſſue of the Cauſe before Lord Coal/ton ; but as to the Houle, 
he admitted, that he had no Defence, and accordingly the 
Petitioner obtained Adjudication of it on the 26th of fu 
1760. | 
The Petitioner hoped, that at any Rate he would be allow- 
ed to recover what he could from that Subject, but he now 
finds himſelf like to be diſappointed ; for Mr. Hamilton of B, 


rriehill, one of Mr. Cathcari's Favourite Creditors, has 1 
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another Adjudication of the fame Subjects, which the Petiti- 
oner, till it otherways appear, muſt be forgiven to confider as 
a colluſive Step of Diligence, taken to cover this Part of Mr. 
Cathcar!'s Eſtate: At leaſt, as the Petitioner's Adjudication 
was no Secret, and the fame Gentleman is Agent for Mr. Carh- 
dn and Mr. Hamilton, no good Reaſon can be aſſigned, why 
Mr. Hamilton's Adjudication might not have been brought in 
due Time after the Petitioner's : However, it ſeems that Step 
was too long overlooked, ſo that Mr. Hamilton's Summons was 
not executed againſt Mr. Cathcart, who conſtantly refides at 
London, earlier than the Ath of April laſt, whereby the firſt Di- 
ct to which he was cited (as filled up in the Summons) was 
the 12th, and the ſecond, the 28th of ue current. Mr. Hamil- 
701 thus finding, that his Summons could not be inrolled with- 
in the Year of the Petitioner's Adjudication, applied by Peti- 
tion to your Lordſhips, on the 19th of ure current, for a War- 
rant for calling, inrolling and decerning directly in his Adjudi- 
cation. He mentioned one Inſtance where ſuch Indulgence had 
been formerly granted; and your Lordſhips were thereupon 
pleaſed, © To grant Warrant to, and authoriſe the Clerks to 
call, and the Keeper of the Rolls to inrol the above Ad- 
* judication in the next Week's Regulation Roll for the 
Outer Houſe, notwithſtanding thai the ſecond Diet of Com 
pearance is not come, and authoriſe the then Ordinary to 
*« pronounce Decreet of Adjudication therein.“ According- 
iy, on the 24th of June, the Lord Auchinl:c& Ordinary, Ad- 
* judged, decerned and declared at the Inſtance of the Pur- 
* fuer Robert Hamilton ſo far as concerns the Subjects libelled, 
„lying in the Town of Edinburgh, formerly adjudged by A. 
N lexan ler Blackwood, reſerving all Objections contra executio- 
* ne.” 

The Petitioner hopes to be forgiven for ſubmitting the a- 
bove Interlocutors to your Lordſhips Review, as being of con- 
ſiderable Importance to him, and of ſtill more general Conſe- 
quence in Point of Precedent. | 


In 


Book IV, Tit. 
39. 52. 
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fa the firſt Place then, the Petitioner muſt obſerve, that, 
according to the Laws of all civilized Nations, Sentence is not 
ſuſfered to paſs againſt any Man's Perſon, or Eſtate, till an Op- 
portunity is given him, if he thinks fit to uſe it, of being heard 
in his Defence. The Compearance of the Defender was held 
ſo requiſite by the ancient Romans, that, according to the 
Law of the Twelve Tables, the Purſuer was authoriſed firſt to 
require his Party to compear ; and, if he refuſed, to lay Hands 
upon him, and drag him to the Tribunal to collo. This 
Form was juſtly thought indecent and improper by Juſtinian, 
who, in Place thereof, appointed the Libel to be exhibited 
to the Defender; and in Teſtimony thercof,. ordained him to 
ſubſcribe it, and afterwards allowed him twenty Days to deli- 
berate upon his Defence, Novel. 53, 86, 112. Since that 
Time, in all the Countries of Europe, Defenders have bcen 
called into Court, by Citations executed by a public Officer, 
to compear after a certain definite Time. Lord air obſerves, 
That a Warrant for citing is not properly an Action till ac- 
& tual Citation be added thereto ; for a Summons is ſo named, 
* a ſummonendo, becauſe it advertiſes the Party to compear 


before the Judge ; and a Citation is, 4 citando, becaule it 


* haſtens the Nefender to compear at the Term contained in 
the Summons. But, ſeeing the Defenders may compear 
any Moment in the Hour of Cauſe that Day, they are not 
e called tiil the next Sederunt Day, or any Day after.“ 

Our Anceſtors ſeemed to have had the ſtrongeſt Idea, that 
no judicial Proceedings could be juſt and regular, unlels the 
Defender was in Court, or full Time and repeated Notice gr 
ven him. Many Laws very ancient were made to that Effect. 
Parties were originally called upon Brieves iſſued from the 
King's Chancery; and by the Act 3oth, 1449, no leſs than 
three Summonſes, each upon fifteen Days Notice after the 
other, were appointed to be given, even to Parties within the 


Kingdom. After the Inſtitution of the College of Juſtice, - 
| ; | Summonſes 


Summonſes were expede in the King's Name, and under the 
King's Signet, by the Writers to the Signet. Still, however, 
the Length of the inducie was held to be a Matter of ſo high 
Importance, that it was expreſsly regulated in different Cates 
by ſundry different Statutes, granting particular Privileges to 


particular Caſes and Actions. At ſength, the Ule of diffe- 
rent Summonſes expede and execute one after another, was 
found troubleſome and expenſive ; and therefore, by the Act 
of Parliament 6th, 1672, one Summons was ordered to be it- 
ſued, containing two ſeveral Warrants for citing the Defen- 
ders at two ſeveral Times, and to two diſtinct Diets and Days 
of Compearance ; the Citations to the firſt and ſecond Diets 
being each given upon the ſame Number of Days reſpective, 
that the firſt and ſecond Summonles formerly were. Further, 
by the Act 12th, 1693, the Citations to both firſt and ſecond 
Dicts were allowed to be given at the ſame Time. 

Amidſt all theſe Regulations by Statute, ſome Confuſion ' 
had crept into the Practice of the Writers, particularly in 
ſhortening the Diets of Compearance, and thereby unwarrant- 

ably giving the Privileges of certain Actions to others that 
were not privileged. To remed this Abuſe, your Lordſhips 
Predeceſſors paſſed an Act of Sederunt, 29th of June 1672, pro- 
viding, that all Summonſes ſhould be given upon twenty-one 
Days Warning for the firſt Diet, and ſix Days Warning for the 
ſecond, excepting in the alimentary Cauſes, and others therein 
mentioned, which are ſpecially privileged to paſs upon a ſhort- 
er 17ducie ; but among theſe, Summonſes of Adjudication are 
not mentioned, neither have they ever been conſidered in 
Practice as privileged, either as to the Number of Diets or 
Days of Compearance, but always expede with two Diets, 
and upon the common 7ducic. 

As Perfons out of the Kingdom, cannot be cited in the 
uſual Form, either perſonally or at their Dwelling Place; 
io other Acts have directed an ediQal Citation to pals againſt 
nem, at the Market - croſs of Erinburgh, and Pier and 

B Shore 


Shore of Leith, as reckoned the Places of the moſt publick 


Reſort : But as from their Situation, more Time is requiſite 
ſor their Friends to tranſmit them Notice, or for them to re- 
ceive it by common Report, than if they were cited in the 
uſual Manner : Therefore, according to the conſtant and im- 
memoria Practice confirmed by your Lordſhips Deciſions, 
and approved by all our Lawyers, the inaucie given to ſuch 
abſeat Perſons, for the firſt and ſecond Diets, inſtead of 
twenty one and fix, are ſixty and fifteen Days reſpective, 
Nor, with great Deference, can any Streſs be laid upon 
what Lord Sir ſays, that Adjudications may paſs upon ond 
Diet, where Partics are near, That Opinion 1s founded upon 
tne Authority of no Statute or Regulation whatever. An Ad- 
judication 1s a Proceſs of that Kind, which deſerves Attention 
as much as any can do: It is an extraordinary Remedy, for 
conveying the Eitate of the Defender, in Satisfaction of the 
Purſuer's Debt. The Law has therefore given an 1 
to the Defender, which is ſpecially libelled on, that if he 
thinks fit, he may produce a Progreſs, and prevent more of 
his Eſtate from being affected, than anſwers the Extent of 
the Debt. It would be very hard therefore, to deprive him 
the Opp ortunity of taking the Benefit of that Alt eruative, 

y aſſigning him fewer Diets, or giving him a ſhorter ine 
than uſa), for his Compearance, eſpecially when he is not 
Hear, but out of the Kingdom. Accordingly, the uniform 
e, ſince Adjudications were introduced, has explained 
the Senſe of your Lordſhipss and of all the Practitioner. that 

Adjudications ſhall pats upon two Diets, and that when 

oat of S:97land, he ſhall have ſixty and fifteen Days indir 
ned him for theſe Diets. It is ſubmitted therefore, with 
all due De ference, if it is competent for your Loralhips, at 
leaſt, without firſt paſſing an Act of Sederunt, to make an 
djudication a privileged Cauſe, or to deprive the Defender 
of the ordinary Diets, and 7#dcie upon it. 
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246, Your Lordſhips will be pleaſed to conſider, that Sum- 
monſes of all Kinds are iſſued from the King's Signet, autho— 
riſing Meſſengers at Arms to cite the Defenders to compear 
at the Diets therein mentioned. The Petitioner hence appre- 
hends, that the Summons once iſſued and executed, agrecable to 
Law and Practice, cannot be altered in an effential Point, in Fa- 
vour of the Purſuer, and in Prejudice of the Defender. Here 
the Days of Compcarance are filled up in the Summons, the 
rvelfih and twenty eighth of June, and the Execution bears, that 
the Defender was cited to the Days herein mentioned s This im- 
plies a Sort of Contract between the Parties, that the Defender 
ſhall appear at the Days to which he is cited ; and that it he does 
ſo, the Certification of the Summons ſhall not take Place, till 
he be heard, or thoſe Days elapſed. How then is it poſſible 
with Propriety, to deprive him of any of the Time given 
him in the Summons and Execution; and to make Certificati- 
on paſs againſt him, for not Compearance, and fo deprive him 
of the Þenefit of a favourable Alternative, before the Diet 
comes, when he was required to attend, to prevent that Cer- 
tilication, or take the Benefit of that Alternative? ; 
37710, Till the Days of Compearance to which a Defender 

is cited, are paſſed, there is no Action or Proceſs depending 
in Court, upon which your Lordſhips can give any Order, or 
pronounce any Decreet. The Cale is quite different where 
the Days are run; for then the Defenders are held to be in 
Court, and there is a depending Action there, which your 
Lordſhips may juſtly forward in it#Iſſue, by diſpenſing with 
mere Forms of Court, liable to be ried at your Lordſhips 
Plexfurc. No Precedent therefore can be drawn from your 
Lordihips ſometimes diſpenſing with the Outgiving of a Sum- 
mons of Adjudication after the Days of Compearance are elap- 
ed, to bring in a Creditor on the Act 1661. Upon the Prin- 
ciple here maintained, yonr Lordſhips no longer ago than laſt 
Se ion, refuſed to grant Warrant for inrolling a Declarator of 
a ...ht of Redemption of a Wadſet at the Inſtance of Mr. 
Campbell 


Campbell of Glenure, and other Adjudgers of the Eſtate of * 


Appin ; altho' it was repreſented, that if the Summons was 
not called before the Days of Compearance were run, the 
Wadſetter might object, that the Equity of Redemption li- 
mited to a preciſe Time was forecloſed : There the Days were 
not filled up in the Summons, but the Days mentioned in the 
Copies of Citation were not yet run; and altho' the ind 
that was neceſſary to have been given was expired before the Ap- 
plication ; yet as the Days in the Copies were not paſſed, your 
Lordſhips refuſed to inrol the Summons. This is a ſtill {trong- 


er Caſe than the preſent, where no more Time is given by the 


Summons and Citation than the Law and Practice requires; 
and in the very ſame Caſe of pin, tho' your Lordſhips 
would not diſpenſe with the inducie ; yet after the the Days 
were run, upon a new Application, you diſpenſed with the 
Form of giving out the Summons. 

This leads the Petitioner to notice the only Reaſon, upon 
which it is apprehended your Lordſhips pronounced the Inter- 
locutor now reclaimed againſt; namely, that the Diſpenſa- 
tion craved by Mr. Hamilton had been granted in other Caſes 
of the ſame Kind: Were this really ſo in general, it would 
not tie down your Lordſhips to continue a Practice after it 
appears to be improper: A ſtrong Example of this occurred 
in the Caſe of ſpecial Charges, in which for a long Trad of 
Years, the Writers were in Uſe to leave the Lands blank, 
and Adjudications upon them were nevertheleſs ſuſtained ; yet 
your Lordſhips in the 173 0 condemned that Practice, and have 
ſince uniformly ſuſtaine that Defect as a total Nullity. But 
further, Mr. Hamilton could only condeſcend on one Caſe in 
the 1758, Newall contra Macklamroch, where the indliciæ of an 
Ajudication were diſpenſed with. That Caſe paſſed in Abſence, 
and at beſt is a ſingle one, ſo could not eſtabliſh a Rule. On the 
other Hand, the Petitioner is informed by Mr. William Tyil 
Clerk to the Signet, that being Creditor to Keith of Craig, and a- 
bout to adjudge the Eſtate, he, in the 1744, applied by Petition 
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to your Lordſhips, ſetting forth, that he could not be within 
Year and Day of a prior Adjudication, unleſs the Days of Com- 
pearance were diſpenſed with, the Days of the firſt Diet being 
already run; and moreover, that the Execution of his Sum- 
mons had been delayed by the Debtor's amuſing him with Pro- 
miſes of Payment: But your Lordſhips nevertheleſs, refuſed 
the Petition, and left Mr. Tyler to follow the ordinary Courſe. 
To this Caſe is to be added the Deciſion of Appin, which 
itis hoped will be found more than ſufficient to balance the 
ſingle one of Newall quoted on the other Side. 

The Petitioner ſhall conclude, that ſuppoſing it were com- 
petent to grant the Deſire of Mr. Hamilton's Petition, he 
{till apprehends, there is neither Equity nor Expediency for 
doing it, at leaſt in this circumſtantiate Caſe. Your Lordſhips 
have already heard the Hardſhip with which it is attended to 
the Debtor, by forecloſing him of any Defence, or of the Be- 
nefit of the Act of Parliament 1672; and as to the Ac 1667, 
it is correctory of the former Law, and the Year, which it al- 
lows to Creditors, cannot be extended. Neither did the Le- 
giſlature ſuppoſe, that poſterior Creditors were to proceed in 
compriſing or adjudging otherwiſe than as uſual. The Year 
is at any Rate a ſufficient Time for them to adjudge ; and by 
bringing in another Creditor, whoſe Negligence has thrown 
him without it, a Prejudice vnwarranted is done to the prior 
Creditor, who has regularly exper his Diligence: Here too, 
Mr. Hamilton, or at leaſt his Doer, knew of the Petitioner's 
Adjudication from the Day it was pronounced; and the Peti- 
tioner has good Reaſon to apprehend, that the chicf View 
of Mr. Hamiltoms Adjudication, is not to recover his Nebr, 
but to ſerve his Friend Mr. Cathcart, who has voluntarily made 
large Payments to him, altho' he would never pay one 
Fearthing to the Petitioner ſince his Bankruptcy. 

GC May 
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May it therefore pleaſe hour Lordſtupo, to aller your. 
E — of the 19th, and the Lord Ordinary's 


Interlocuror of the 24th of June current, in Con- 
ſequence thereof ; and to refuſe the Deſire of Mr, 


Hamilton*s Petition, or to find, that his Summons 
of Achudication could not be inrolled, or Decreet pro- 
nounced upon it, before the Days of Compearance were' 
7. 


According to Juſtice, Oc. 
TED DAV. RAE. 


